
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Montauk Improvement Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9A of the Tax Law

for  the  Years  1969 & 1970.

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Montauk Improvement Co.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Montauk Improvement Co.
511 Fi f th Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusi-ve care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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cert i f ied mai l  upon the representat i -ve of the peLit ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Si rs
Margolin, Winer & Evens
600 Old Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post.  of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.
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JAMES H. TUIIY JR., PRESIDENT
MITTON KOERNER
THOMAS H. TYNCH

JOHN J. SOLTECITO
DIRECTOR

Telephone: (518) 457-I723

September 28, 1979

Montauk Improvement Co.
511 F i f th  Ave.
New York ,  NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsel Lo the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

,t)-Lut)Zuu7.-

cc: Pet i t ioner 's Represent.at. ive
Margol in,  ld iner & Evens
600 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ions

o f

MONTAUK IMPROVEMENT, INC.
and

MONTAUK COUNTRY CLUB, INC.

fo r  Redeterminat ion  o f  Def ic ienc ies  or
fo r  Refunds  o f  Franch ise  Tax  on  Bus iness
Corporat ions under Art ic le 9A of the Tax
Law fo r  the  F isca l  Years  ended Apr i l  30 ,
1 9 6 9  a n d  A p r i l  3 0 ,  1 9 7 0 .

DECISION

Pet i t ioners,  Montauk Improvement ,  Inc.  and Montauk Country  C1ub,  fnc. ,

f i l -ed pet i t ions for  redeterminat ion of  def ic ienc ies or  for  re funds of

franchise tax on business corporations under Art icle 94 of the Tax Law for

the  f i sca l  yea rs  ended  Apr i l  30 ,  L969  and  Apr i l  30 ,  L970  (F i l e  No .  01928) .

A formal hearinq was hetd be.fore John J. Genevich, Hearing Off icer,

a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New York,

New York r  on  Oc tobe r  26 ,  Lg73  a t  10 :00  A . I r { .  Pe t i t i one rs  appeared  by

Seymour Zelanko and Rober t  Coleman of  Margol in ,  Winer  & Evans,  Cer t i f ied

Publ ic  Accountants.

A decis ion af f i rming the def ic ienc ies was issued by the State Tax

Commiss ion on September 18,  L974,  but  was annul led by the Supreme Cour t ,

Appellate Division, Third Department. Upon appeal to the Court of Appeals,

the judgment of the Appellate Division was modif ied by remitt ing the

matter to the StaLe Tax Commission with instructions to make f indings of

fact  in  suppor t  o f  whatever  dec is ion i t  deemed proper ,  based.  on ev idence

prev ious ly  presented.
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T S S U E S

I .  h lhe ther  pe t i t ioner  } ton tauk  Improvement ,  Inc .

s i d i a r y ,  p e t i t i o n e r  M o n t a u k  C o u n t r y  C l u b ,  f n c .  s h o u l d

to  f i le  combined f ranch ise  tax  re tu rns  fo r  the  f i sca l

A p r i l  3 0 ,  L 9 6 9  a n d  A p r i l  3 0 ,  L 9 7 0 .

I I .  Whether  the  assessments  fo r  the  f i sca l  years

l -969 were  bar red  bv  the  s ta tu te  o f  l im i ta t ions .

and i ts  sub-

be permi t ted

years ended

ended  Apr i l  30 ,

FINDINGS OF FACT

1.  Both  pe t i t ioner  Montauk  fmprovement ,  Inc .  (here ina f te r

somet imes re fe r red  to  as  " Improvement " )  and i t s  who1 ly -owned sub-

s id ia ry ,  pe t i t ioner  Montauk  Count ry  C lub ,  Inc .  (here ina f te r  some-

t imes re fe r red  to  as  "Count ry  C lub" )  were  incorpora ted  under  the

laws o f  New York  S ta te  on  February  l f ,  7966.  Both  corpora t ions  do

b u s i n e s s  i n  N e w  Y o r k  S t a t e  o n 1 y .

2 .  Somet ime pr io r  to  the  years  a t  i ssue,  one or  bo th  o f

pe t i t ioners  acqu i red  a  subs tan t ia l  amount  o f  land  a t  Montauk ,  New

York ,  a  sparse ly  popu la ted  loca l i t y  on  eas tern  Long Is land,  known

bas ica l l y  as  a  recrea t iona l  a rea .  The land was acqu i red  f rom one

s e l I e r ,  i n  o n e  t r a n s a c t i o n .  T h e  a c q u i s i t i o n  i n c l u d e d  a n  e x i s t i n g

go l f  course ;  however ,  the  go l f  course  and i t s  fac i l - i t ies  were  in

grea t  need o f  repa i r  a t  the  t ime o f  the  acqu is i t ion .

3. The record does not reveal the manner in which one or both

o f  pe t i t ioners  took  t i t le  to  the  acqu i red  land;  however ,  count ry

Cl -ub '  was  "se t  up  to  encompass  the  ex isL ing  fac i l i t y  tha t  was  there

a t  th .e  t ime" ,  i .e . ,  the  go l f  course  and i t s  immedia te  sur round ings

and said corporat ion made repairs and improvements to the golf
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course ,  the  d in ing  room and o ther  por t ions  o f  the  c lub .  Dur ing  the

years  a t  i ssue,  Count ry  C lub  opera ted  the  go l f  course ,  res taurant ,

tenn i -s  cour ts ,  sw imming poo l  and o ther  fac i l i t i es  fo r  i t s  members  and

for  the  genera l  pub l i c .  Count ry  C lub 's  income was der ived  bas ica l l y

f rom membersh ip  dues ,  g reens  fees  and res taurant  p ro f i t s ,  i f  any .

Dur ing  the  years  a t  i ssue,  Improvement  was engaged in  the  bus iness

of  own ing ,  deve lop ing  and se l l ing  lo ts  fo r  home s i tes  and land fo r  o ther

purposes  to  ind iv id .ua ls ,  deve lopers  and o thers .  I t  a lso  bu i l t  and  so ld

homes.  The land invo lved was essent ia l l y  the  land acqu i red  j -n  the  ear l ie r

t ransac t ion ,  bu t  d id  no t  inc lude the  land on  wh ich  the  go l f  course  and

i ts  fac i l i t i es  were  loca ted .  The land was loca ted  in  var ious  subd iv is ions

at  Montauk :  Some lo ts  were  on  or  near  Long Is land Sound;  o thers  were

near  the  At lan t ic  Ocean or  Lake Montauk .  The go l f  course  and i t s

fac i l i t i es  were  approx imate ly  cent ra l  to  the  subd iv is ions  and some o f

the  lo ts  were  cont iguous  there to .

4. fmprovement guaranteed loans made to Country Club in connect ion

wi th  the  improvements  to  the  go t f  course  and fac i l i t i es .  Pet i t ioners

contend that the improvements and repairs made to the golf  course and

i ts  fac i l i t i es  were  done no t  on ly  fo r  the  purpose o f  mak ing  the  go l f

course  pro f i tab le ,  bu t  fo r  the  purpose o f  c rea t j -ng  a  fac i l i t y  wh ich

wou ld  enhance the  des i rab i l i t y  o f  the  lo ts  so ld  by  Improvement .

5 .  fmprovement  used Count ry  C lub  fo r  p romot iona l -  purposes .  I t s

adver t i s ing  fea tured  the  go l f  course  and Count ry  C lub 's  fac i l i t i es
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were used by Improvementrs  sa les and admin is t rat ive personnel

d i rect ly  in  the i r  sa les ef for ts  wi th  prospect ive ind iv idual

customers.  Country  Club d id not ,  hrowever ,  make a sa les or

promotional charge to fmprovement for these services.

6.  Both Improvement  and Country  Club had ident ica l  o f f icers

and d i rectors.  Both corporat ions used some conmon employees and

shared common of f ices.  The act ive ro le  of  management  of  both

corporat ions was handled by a f i rm of  rea l  estate construct ion,

development and management consultants who provided supervising

and consul t ing serv ices on an exc lus ive basis  and were reta ined

and paid by both corporat ions.

7.  Improvement  and Country  Club f i led consol idated Uni ted

States Corporat ion Tax returns for  the years at  issue and a lso

f i led combined New York State Franchise tax returns for  sa id years

wi thout  receiv ing pr ior  permiss ion f rom the Corporat ion Tax Bureau.

The Bureau subsequently denied permission to f i le on a combined

basis  and issued statements of  audi t  ad justment  on March 15 '  1973,  and

subsequent  not ices of  def ic iency on May 15,  L973,  comput ing taxes on

an ind iv idual  bas is  as fo l lows:

Montauk Improvement, Inc. - Fiscal Year Ended Apri l  30, 1'969

Entire net income
Tax  a t  7%
Subs id i a r y  cap i t a l  t ax  ( $708 ,332 .29  a t  . 000625 )
Total tax
Tax per report
Def iciencir

$248  , 4 r9  . 28
17  , 389 .35

442 .7 I
L7 ,832 .06

5  t 796 .40
L2  t 035 .66
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Montauk Improvement,  Inc.  -  Fiscal  Year Ended Apr i l  30,  1970

Montauk Count

Entire net income
Tax at 7%
Subs id i a r y  cap i t a l  t ax  ( $2 ,065 ,444 .83

a t . 000625 )
Tota l  tax
Payment with report
Def ic iencv

Total  capi ta l  per schedule E of
CT-3  repor t

Tax  a t  .00125
Payment
Def ic iencv

Tota l  cap i ta l  per  schedu le  E  o f
CT-3  reDor t

Tax  ar  .  bOfZS
Parrment
Def ic iencv

$118  ,544 .77
8  ,29  8 .  13

L ,290  .90
9  ,  589  .03
3  ,828  .  46
5  ,7  60  .57

$2 ,208  ,g28 .oo
2  ,7  6L .L6

100 .00
2 ,66L .L6

$3 ,535 ,038 .00
4 ,418  .  B0

650 .00
3 ,  768  .  80

Montauk CounL

8.  For  the f isca l  year  ended Apr i l  30,  L970,  Improvement

shou ld  have  been  c red i ted  w i th  $6 ,354 .84  paymen t  w i th  repo r t ,

i ns tead  o f  $3  ,828 .46 ,  resu l t i ng  i n  a  rev i sed  de f i c i ency  fo r  t ha t

yea r  o f  $3  , 234 .L9  ,  i ns tead  o f  $5  , 7  60  . 57  .

9 .  The pet i t ioners contend that  the not ices of  def ic iency

issued for  the i r  respect ive f isca l  years ended Apr i l  30,  L969 were

unt imely ,  s ince the returns were mai led on January L5 ,  L970,  at td

the  no t i ces  o f  de f i c i ency  were  i ssued  on  May  15 ,  L973 ,  wh ich  i s

in  excess of  the Lhree-year  assessment  per iod prov ided in

Sec .  f 083 (a )  o f  t he  Tax  Law.
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Returns  were  mai led  by  the  pe t i t ioners  on  January  15 ,  L97O

as fo l lows:

(a) Return of Montauk Improvement,  Inc. on
individual form CT-3 indicat ing the amount of tax
l i a b i l i t y  o n  a  c o m b i n e d  b a s i s .

(b )  Return  o f  Montauk  Count ry  C1ub,  Inc .  on
individual-  form CT-3 indicat ing the amount of tax
l iab i l i t y  on  a  combined bas is .

(c) Return of Montauk Improvement,  Inc. and
Montauk Country CIub, fnc. on combined form CT-3A
showing computat ion of tax l iabi l i ty on a combined
b a s i s .

CONCLUSIONS OF LAW

A. That  the not ices of  def ic iency issued against  Montauk

Improvement ,  Inc.  and Montauk Country  Club,  Inc.  for  the f isca l

year  of  eacLr  corporat ion ended Apr i l  30,  L969 were not  issued

within the three-year l imitation on assessnent provided by section

l0B3(a)  of  the Tax Law and were thus not  t i rne ly  issued.

B. That secti.on 2LL.4 of the Tax Law authorizes the Tax

Commission, in i ts discreti-on, to require or permit a domestic

pare.nt  corporat ion (e.g.  Montauk Improvement ,  fnc. )  and i ts  whol ly-

owned d.omesti.c subsi.diary (.e.g. Montauk Country CIub, Inc.) to make

a repor t  on a combined basis .  fh is  author izat ion a lso appl ies to

f orei.gn corporations doing busi.ness in New York. No combined report

coveri.ng a ,foreign corporation not doing business in New York may be

reguired, houiever, unless the- Tax Commission deems it  necessary

(because of i .ntercompany transactions or some agreement, understanding,

arrangement or transaction which distorts income or capital) in order

to properly reflect tax l iabi l i t ies.
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C. Dur ing the per iods at  issue,  the State Tax Commiss ion prov ided,

by regulation, that in determining whether the tax woul-d be computed

on a combined basis ,  i t  would consider  var ious factors,  inc lud ing the

fo l lowing:

(1) Whether the corporations were engaged in the same or
re la ted  l i nes  o f  bus iness ;

(2)  Whether  any of  the corporat ions were in  substance
merely  depar tments of  a  uni tary  bus iness conducted
by the entire groupt

(3)  I {hether  the products  of  any of  the corporat ions were
sold to  or  used by any of  the other  corporat ions;

(4)  Whether  any of  the corporat ions per formed serv ices for ,
or  loaned money to  or  o therwise f inanced or  ass is ted
in the operat ions of ,  any of  the other  corporat ions;

(5)  Whether  there were other  substant ia l  in tercompany
transact ions among the const i tuent  corporat ions.

( f o rmer  20  NYCRR 5 .28  (b )  )

The essential elements of these factors have been carrie.d over into

the current  regulat ions which were ef fect ive for  taxable.  years beginning

on or  af ter  January r ,  1-976 and which prov ide,  in  per t inent  par t :

"In d.eciding whether to permit or require combined reports
the fo l lowing two (2)  broad factors must  be met :

m!- ^

those.

(1)  the corporat ions are in  substance par ts  of  a  uni tary
business conducted by the ent i re  group of  corporat ions,
and

(2)  there are substant ia l  in tercorporate t ransact ions among
the corporat ions.  "

(20  NYCRR 6 -2 .3 (a )  (Emphas is  supp l i ed )

mandatory language of  the current  regulat ions takes cognizance

elements which the Tax Commission has consistentlyo f
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deemed to be the key factors in determining whether combination

should be permi tLed or  requi red,  i .e . ,  the uni tary  nature of  the

business conducted by the corporations and whether there were

substant ia l  in tercorporate t ransact ions among the corporat ions.

(See :  Pe t i t i on  o f  Anne l  Ho ld ing  Corp . ,  e t  a I .  S ta te  Tax  Commiss ion ,

August  2 ,  1973,  Determinat ion conf i rmed,  Annel  Hold ing qgrp.  v .

P rocacc ino ,  77  M isc .  2d .  886  (Sup .  C t .  A lbany  Coun ty ,  1974 ) ;  Pe t i t i on

o f  N .  K .  W ins ton  Corpo ra t i on ,  e t  a l .  S ta te  Tax  Commiss ion ,  Augus t  21 ,

L97 4.)

The petit ioners herein have not only fai led to show that they

were each,  in  substance,  par t  o f  a  uni tary  bus iness,  but  have a lso

fai led to show that there were substantial intercorpcrrate transactions

between them. Accord ingly ,  permiss ion to  f i le  on a combined basis

i s  den ied .

D.  That  the not ices of  def ic iency issued against  Montauk

fmprovement, fnc. and Montauk Country Club, fnc. for the f iscal years

of  each corporat ion ended Apr i l  30,  1969 are hereby cancel led;  the

not ices of  def ic iency issued against  Montauk fmprovement ,  Inc.  (corrected

as per  paragraph B,  above)  and Montauk Country  Club,  Inc.  for  the f isca l

years of  each corporat ion ended Apr i l  30,  L970 are susta ined.

DATED: Albany, New York

sEP 2 8 t9/9
TATE TAX COMMISSION


